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Foreword 

General 

1. I am today publishing a document in which I explain my intention to make an 
enforcement order requiring Railtrack to achieve a 12.7% improvement in its 
passenger train performance (as measured by minutes delay per passenger train 
caused by Railtrack) in the year ended 31 March 2000, and to impose a monetary 
penalty if Railtrack does not achieve this target. 

2. I am doing this because I have concluded that Railtrack is likely to contravene the 
obligations in Condition 7 of its network licence if it does not make good in the 
current  year (1999-2000) its 5.5% shortfall in its achievement of its 1998-99 
performance target and achieve its 1999-2000 7.5% target.  Because network 
performance is so important to train operators, the funders of the railway and the 
public interest, and because of the need to incentivise Railtrack to deliver on its 
commitments, I am proposing a monetary penalty if Railtrack fails to achieve this 
target. 

Condition 7 of Railtrack’s network licence  

3. Condition 7 of Railtrack’s network licence requires Railtrack to operate and maintain 
its network so as to meet the reasonable requirements of its customers and funders in 
respect of the quality and capability of the network.  It must do this to the greatest 
extent reasonably practicable, in accordance with best practice, and in a timely, 
efficient and economical manner.  In doing so, it must have regard to all relevant 
circumstances including its ability to finance its licensed activities.  These are 
important obligations which Railtrack’s customers, the public, the taxpayer, the 
Government and I take very seriously. 1.1 Passenger train performance targets 

4. By not achieving last year's passenger train performance target, Railtrack has broken 
Condition 7 of its network licence.  As late as January 1999, Railtrack indicated to my 
predecessor that it was on course to meet last year's target by 31 March 1999.  
However, when that day came, Railtrack had failed, and failed badly.  The company's 
response was to offer to make up the shortfall over three years.  It later modified that 
proposal to two years.  However, both my predecessor and I insisted that the shortfall 
be made up by 31 March 2000. 
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5. The 7.5%  performance targets are Railtrack's own targets.  Railtrack included them in 
its 1998 and 1999 Network Management Statements.  By doing so, Railtrack 
acknowledged that meeting these targets was necessary in order to comply with its 
licence obligations to meet the reasonable requirements of its customers and funders. 

Practicability 

6. In response to my predecessor's and my insistence that it makes up last year's shortfall 
this year, Railtrack has said that it will be difficult to do so.  Railtrack has not said that 
it is impossible.  The technical advice which I have received corroborates that.  It is 
that the target is challenging, but that it can be done.  Nevertheless, Railtrack's 
response has been to say the company will not commit to meeting the shortfall this 
year. In the circumstances, I am entitled to conclude that Railtrack is likely to break 
its obligations under Condition 7 of its network licence. 

Enforcement action in relation to existing obligations  

7. Section 55 of the Railways Act 1993 requires me to take enforcement action in these 
circumstances. 

8. In taking this first step towards making a final enforcement order including a 
monetary penalty, it is important that Railtrack, the industry and the public realise that 
all I am requiring Railtrack to do is to comply with its existing obligations.  This order 
does not impose new obligations, and it does not enlarge on what Railtrack already 
has to do. 

Monetary penalty 

9. In commencing this enforcement action, my objective is to secure that Railtrack 
complies with its licence obligations.  That is also why I intend the monetary penalty 
will be a graduated one.  This means that the closer Railtrack gets to meeting its 
performance targets, the lower the monetary penalty will be.  If it achieves the targets, 
there will be no penalty.  I earnestly hope that Railtrack achieves those targets, 
because that is the way in which the public interest will be best served. 

10. If Railtrack does not achieve the performance targets and a monetary penalty does 
become payable, it is important that Railtrack and others realise that the money to pay 
the penalty will come out of the profits of the company and not out of the amounts 
which the company must spend on investment.   
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11. The amount of the monetary penalty has been designed so as to give Railtrack the 
greatest encouragement to meet its performance targets.  In particular and in applying 
my statutory duties, I have taken account of the following factors in assessing the 
appropriate size of the penalty: 

(a) the value to train operators, funders and users of improvements in performance 
and the interaction with the existing performance incentive regime; 

(b) the need to provide an incentive for Railtrack to comply with its existing 
obligations;  and 

(c) the implications for the cost of financing Railtrack’s activities. 

12. I have also noted the penalties imposed by other regulators in comparable situations.  
My rationale is explained in more detail in Chapter 5 of the document. 

Railtrack’s reaction 

13. If Railtrack decides to pay the penalty rather than attempt to meet the target, I shall 
take such a decision extremely seriously.  If there is any suggestion that Railtrack 
intends to scale back on investment in order to provide for this penalty, firm 
enforcement action will follow, and follow swiftly.  Cutting back on investment is not 
an option. 

14. I will also take seriously any evidence that poor investment decisions are being made 
for immediate short-term benefits at the expense of better decisions in the longer-
term.  Condition 7 of Railtrack's network licence requires it to administer the network 
and invest in accordance with the standard of best practice.  It will not be best practice 
if sub-optimal decisions are taken. 

15. Railtrack should also be aware that I will not tolerate any steps in response to this 
order which in any way lead to adverse consequences for the day-to-day management 
of the network.  Railtrack must honour all of its obligations to its customers, funders 
and the public.   

Information and monitoring 

16. I am also today issuing a formal requirement on Railtrack under its network licence 
concerning the provision of information which will enable me to monitor compliance 
with the proposed enforcement order.  The industry's present arrangements for 
performance monitoring rely heavily on a system which is administered and run by 
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Railtrack.  Railtrack makes the initial decision on the attribution of blame for train 
delays and cancellations, and those decisions are then subject to challenge by train 
operators.  I expect this process to be operated fairly by all concerned, and with 
neither side attempting wrongly to manipulate the system to its advantage.  I will take 
firm action if I consider that any abuse of the system is taking place, or if the failures 
of the attribution process are having any adverse effect on the quality of information 
supplied to me. 

Industry incentive structure  

17. Separately from the proposed order I will shortly be consulting the industry, users and 
others on possible improvements to the industry’s incentive structure for performance 
as part of the periodic review of access charges.  I believe that an appropriate 
incentive structure can deliver improved performance, and I will want the right 
balance of targets and incentives.  Indeed I believe that the failure to meet targets and 
the need for enforcement action may reflect weakness in that incentive structure, and I 
will want to consider how that shortcoming in the existing system can be remedied. 

Conclusion 

18. Today's action is the first step in the enforcement process.  Its objective is to secure 
compliance with Railtrack's network licence obligations.  There is nothing remarkable 
in my demanding that Railtrack meets its existing obligations.  Companies in the 
private sector which are in violation of their legally binding obligations expect 
enforcement action.  This action is no different. 

 

 

TOM WINSOR 
Rail Regulator 

19 August 1999 
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1. Purpose 

1.1 This document constitutes a notice, published in accordance with the provisions 
of section 56 of the Railways Act 1993, stating that the Regulator proposes to make a 
final order requiring Railtrack PLC ("Railtrack") to achieve a 12.7% reduction in 
Railtrack-caused minutes delay per passenger train1 on its network in the financial 
year ending 31 March 2000.  The order provides a procedure for adjusting the 
required reduction in specified circumstances and for information to be supplied to 
demonstrate compliance and assist in the adjustment procedure.  The order also 
provides for a penalty of £4 million for each percentage point and pro rata for each 
one-tenth of a percentage point by which Railtrack fails to meet the required target.  A 
text of the proposed final order is attached at Annex A to this notice. 

1.2 Section 56(1)(b) of the Railways Act 1993 requires the Regulator, when giving notice 
of a proposal to make a final order, to set out- 

(a) the relevant condition or requirement for the purpose of securing compliance 
with which the order is to be made; 

(b) the acts or omissions which, in his opinion, constitute or would constitute 
contraventions of that condition or requirement; and 

(c) the other facts which, in his opinion, justify the making of the order. 

1.3 For the purpose of paragraph (i) above, the relevant condition or requirement is 
Condition 7 of Railtrack's network licence (full text at Annex B).  Chapter 2 of this 
document outlines the background to the proposed order.  Chapter 3 of this document 
sets out the reasons why the Regulator considers it would be a contravention of the 

                                                 
1  In this document, the term "Railtrack-caused minutes delay per passenger train" has the same 

meaning as that used to produce the figures for Railtrack-caused delay per passenger train 
movement (70 seconds in 1998-99) in table A of page 49 of Railtrack's 1999 Network 
Management Statement. It is based on all delays to passenger trains recorded for attribution 
through the contractual performance regimes, divided by the total number of passenger train 
movements. Railtrack-caused delays do not include delays initiated through the fault of a train 
operator, and delaying the trains of that operator or of other operators.  

The term "Railtrack infrastructure-caused minutes delay per passenger train" has the same 
meaning as that used to produce the subtotal (46.6 seconds in 1997-98) in the table on page 62 of 
the 1998 Network Management Statement. It thus comprises the total number of whole minutes of 
delay to passenger trains delayed by three minutes or more, in the categories "track and 
structures", "power supply", "control system" and "vandalism/acts of God", divided by the total 
number of loaded passenger train movements 
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duty in Condition 7 of Railtrack's network licence if Railtrack were not to achieve a 
performance improvement of at least 12.7% reduction in Railtrack-caused minutes 
delay per passenger train in 1999-2000, and complies with the requirements of section 
56(1)(b)(ii) of the Railways Act 1993.  Chapter 4 of this document sets out the 
reasons which, in the opinion of the Regulator, justify making the order, and complies 
with the requirements of section 56(1)(b)(iii) of the Railways Act 1993. Chapter 5 of 
this document describes the matters which the Regulator has taken into consideration 
in determining the mechanics for calculating the penalty and the appropriate level of 
penalty. 

1.4 Chapter 6 of this document is not part of the formal notice, but is published by the 
Regulator to clarify the position on a number of issues related to the proposed order. 

1.5 The Regulator requires that any representations or objections with respect to the 
proposed order be made to him in writing on or before 30 September 1999 at 1 
Waterhouse Square, 138-142 Holborn, London, EC1N 2TQ.  Please mark them for 
the attention of Ian Williams at that address.  It is our intention to place copies of all 
comments received in the ORR Library.  Submissions made in confidence will be 
accepted, but should be clearly marked as such.  However, in addition, where a 
submission is made in confidence, it should be accompanied by a statement to be 
placed in the ORR Library that a confidential submission has been made, giving the 
reasons why the submission was made in confidence, and summarising that 
submission excluding the confidential information. 
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2. Background 

2.1 Under Condition 7 of its network licence, Railtrack has a duty, referred to in this 
document as "the duty", to carry out its licensed activities as operator of the network 
to achieve the purpose of the Condition (i.e. to secure the maintenance, renewal, 
replacement,  

2.2 Before it produced the 1998 NMS, Railtrack proposed that a key measure of network 
output should be Railtrack's impact on train performance as measured by  minutes 
delay per train.  The form of the NMS for 1998-99 (approved, as required by 
Condition 7, by the Regulator) required that the NMS contain targets for minutes 
delay per train for (separately) passenger and freight trains.  Under access contracts 
between Railtrack and train operators, there are procedures for attributing the cause of 
delays which occur and for resulting payments between the parties.  Delays are 
measured on the basis of a performance monitoring system in accordance with Part B 
of Railtrack's Track Access Conditions which are incorporated in all track access 
agreements.  

2.3 The NMS published in March 1998 contained such targets.  For passenger trains the 
target reductions in Railtrack infrastructure-caused minutes delay per train2 were 3.2% 
in 1998-99 and 16.1% over the three years to 2000-01; for freight trains the figures 
were 4.1% and 9.7% respectively.  In the light of consultation with train operators and 
funders on the March 1998 NMS, the Regulator concluded that these targets were 
inadequate to meet the reasonable requirements of train operators and funders under 
paragraph 1 of Condition 7, and that Railtrack was likely to contravene its licence 
obligations unless the NMS targets were made more demanding. 

2.4 On 14 July 1998 Railtrack committed itself to change the targets for the year 1998-99 
to a 7.5% improvement in Railtrack infrastructure-caused minutes delay separately 
per passenger train and per freight train, and by 15 January 1999 to publish new 
targets for 1999-2000 and 2000-01 for inclusion in the 1999 NMS.  On the basis of 
that commitment, the Regulator issued a notice under section 55(6) of the Railways 
Act 1993 that, as he was satisfied under section 55(5)(b), (i.e. that Railtrack had 
agreed to take, and was taking, all such steps as appeared to him to be appropriate for 

                                                 
2  See footnote to paragraph 1.1 
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securing compliance), it was not appropriate for him to take enforcement action under 
section 55. 

2.5 On 15 January 1999 Railtrack duly published targets for 1999-2000 and 2000-01.  
These were for a 7.5% reduction in Railtrack-caused minutes delay in 1999-2000 and 
5% in 2000-01 (the same figures for passenger and freight).  A broader definition of 
delays included in the targets was adopted by Railtrack for the 1999-2000 and 2000-
01 targets, and for monitoring performance against the 1998-99 target, and this was 
agreed by the Regulator.  This used Railtrack's Process for Performance Improvement 
("PFPI") system which is now the main basis for monitoring performance and 
includes all Railtrack-caused delays above a threshold (normally three minutes). 

2.6 In January 1999 the Regulator, commissioned Booz Allen and Hamilton to consider 
Railtrack's performance targets for 1999-2000 and 2000-01.  Booz Allen stated that 
they considered that Railtrack had created very powerful processes for delay 
reduction.  They stated that the 7.5% target for 1999-2000 was challenging but 
achievable, and that there was no apparent reason why the failure to achieve the delay 
minutes reduction target in 1998-99 should permit any softening of the targets for 
1999-2000 and 2000-01. 

2.7 In 1998-99 Railtrack failed to achieve its target of reducing Railtrack-caused delays 
per passenger train by 7.5%. On the PFPI basis, it reduced delays by 2%; on the 
original basis (as reported in the Reconciliation Statement published by Railtrack in 
July 1999), it reduced delays by 1.8%.  Although Railtrack  exceeded its target for 
reducing delays per freight train (achieving a 11.1% reduction on the original basis, as 
compared to a 7.5% target), this is not relevant to the proposed order, as the passenger 
and freight targets are separate.  

2.8 On 23 April 1999 the then Regulator, Chris Bolt, wrote to Railtrack saying that he 
considered that in order to meet the obligations in its network licence, Railtrack 
should make good the 1998-99 performance shortfall in 1999-2000 thus achieving a 
14.4% reduction in Railtrack-caused minutes delay per passenger train over two years 
(i.e. the equivalent of a 7.5% per annum reduction).  Given that a 2% reduction was 
achieved in 1998-99, this means that a 12.7% reduction is necessary in 1999-2000 to 
achieve an overall 14.4% reduction.  Railtrack initially responded by saying it could 
make up the shortfall over three years, rather than one year.  Subsequently it proposed 
to make up the shortfall over two years.  On 29 July 1999, the present Regulator, Tom 
Winsor, confirmed to Railtrack that he was not satisfied with Railtrack's proposal and 
expected to take appropriate action. 
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3. Is Railtrack contravening or likely to 
contravene its licence, and in what respects? 

3.1 The Regulator has concluded that Railtrack is likely to contravene the requirements of 
its network licence unless it makes up the 1998-99 shortfall against its passenger train 
performance target in the year 1999-2000 in addition to achieving its 1999-2000 
target improvement. 

3.2 The reasons for this conclusion, in summary, are: 

(a) the NMS targets for 1998-99 and 1999-2000 are enforceable commitments by 
Railtrack under its network licence and carrying out the work specified in the 
NMS, including the 1998-99 and 1999-2000 targets, is necessary to discharge 
Railtrack's duty in accordance with Condition 7 of its network licence, and 
failure to achieve a target cons titutes a continuing breach of the duty under 
Condition 7; 

(b) the 1998-99 and 1999-2000 NMS targets are cumulative; 

(c) the Regulator considers it is still appropriate for Railtrack to be held to 
delivery of the cumulative target, but Railtrack has told the Regulator that it 
does not expect to meet that target. 

These reasons are discussed in turn below. 

The relationship between the NMS, performance targets and discharge of the Condition 
7 duty 

3.3 As noted in paragraph 6 above, the NMS is defined by Condition 7 of Railtrack's 
network licence as a statement which demonstrates the way in which Railtrack 
expects to carry out its duty.  The NMS is required to cover a number of matters 
including projections of future network quality and capability requirements and the 
expected effect of modifications to the network on the quality and capability of the 
network and the ability of users to provide improved services to their customers. 

3.4 The inclusion of targets for performance as a key output measure was agreed between 
Railtrack and the Regulator for both the 1998 and 1999 NMS, and was referred to 
explicitly in the form and period of the NMS proposed by Railtrack and approved by 
the Regulator.  On 14 July 1998 Railtrack formally accepted the Regulator's statement 
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that the content of the NMS was important in demonstrating compliance with the 
duty. 

3.5 The achievement of the NMS performance targets would demonstrate compliance 
with the duty.  If the performance targets in the NMS are not achieved, there is a 
strong prima facie case that Railtrack is in breach of its network licence.  Railtrack 
would need to demonstrate that the level actually achieved represents the level which 
is consistent with the duty in order to show it is complying with its licence obligation. 

The 1998-99 performance targets 

3.6 In the 1998 NMS, Railtrack proposed a 3.2% reduction in Railtrack-caused minutes 
delay per passenger train.  In 1998-99 the Regulator consulted train operators and 
funders about the NMS.  In his response, the Franchising Director stated that he was 
disappointed at the relatively modest additional performance improvements proposed 
over the next three years.  Some train operators expressed satisfaction with the targets; 
others disappointment.  In addition, a number of operators expressed concerns about 
other aspects of Railtrack's stewardship (e.g. effectiveness and efficiency of 
maintenance and renewal), improvement in which should lead to enhanced 
performance.  Many operators said that route or operator targets were of more 
relevance to them than national targets.  The Regulator took the view that the process 
of establishing operators' reasonable requirements could lead to that, but it needed to 
be in the context of an overall national commitment by Railtrack. 

3.7 In the light of these responses to his consultation, the Regulator told Railtrack that he 
had concluded that Railtrack needed to meet higher targets in order to secure 
compliance with Condition 7.  He proposed a 7.5% improvement in 1998-99, 
consistent with figures stated publicly by Railtrack as its own target.  In July 1998 
Railtrack agreed to make this change to the NMS.  The joint statement of 14 July 
1998 by the Regulator and Railtrack said that the Regulator had concluded that unless 
Railtrack made this and other changes to the NMS, it would be likely to contravene 
the requirements of Condition 7 and the Regulator considered that carrying that action 
through was necessary to secure compliance with those requirements.   

3.8 As also required by the July 1998 commitment, on 15 January 1999 Railtrack 
published its targets for the next two years.  In doing so it reaffirmed the 7.5% targets 
for 1998-99.  The basis was changed to reflect the use of PFPI data (see paragraph 10 
above).  Thus Railtrack had a NMS target of 7.5% reduction in minutes delay per 
passenger train in 1998-99.  This was not achieved.  The final result was a 2% 
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improvement.  In July 1998 the Regulator had made his position clear - changing the 
targets and carrying that action through was necessary to secure compliance with the 
licence.  Given the status of NMS targets noted in paragraphs 16-18 above, this means 
that failure to achieve the 1998-99 targets is prima facie a case of breach of Railtrack's 
network licence. 

3.9 On 19 March 1999, the Regulator asked Railtrack to set out its assessment of the 
reasons for the failure to meet the 1998-99 passenger target.  In correspondence, and 
in the Reconciliation Statement, Railtrack has given a number of reasons why the 
targets were particularly challenging or for not meeting them: 

(a) adverse weather conditions, including severe flooding particularly in the Great 
Western, Midlands and Scotland zones, and a very bad autumn leaf- fall 
season; 

(b) a significant increase in delays attributable to incidents involving people on 
the line; 

(c) the effect of growth in traffic; 

(d) the additional possessions required as a result of Railtrack's investment 
programme; 

(e) considerable variations in zonal performance; 

(f) the difficulty in making an early impact on performance reduction initiatives, 
given the lead time needed to put new performance management arrangements 
in place, and to make the necessary investments. 

3.10 The Regulator has considered the reasons given, and, on the evidence provided, is not 
satisfied that the duty was fulfilled by achieving the 2% improvement actually 
achieved.  In particular, as regards the reasons set out above: 

(a) he does not consider that Railtrack has demonstrated that it took all the 
measures in advance that an efficient operator would have taken to minimise 
the potential impact of adverse weather conditions; in addition, some of these 
conditions had occurred prior to the revised commitment in July 1998 and 
Railtrack can therefore be assumed to have taken them into account; 
furthermore, he considers that unless such severe weather conditions are 
repeated in the current year, this factor should not prevent an efficient operator 
from catching up the shortfall in this year;   
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(b) he notes the increase in delays attributable to incidents involving people on the 
line as a specific factor in 1998-99, but considers that Railtrack should be 
taking action to the greatest extent reasonably practicable to reduce the 
incidence of delays from this cause in future years; 

(c) he considers that at the time it made its commitments, Railtrack knew, or 
should have known, enough about likely traffic growth to be able to factor this 
into its commitments; 

(d) he considers that Railtrack knew about its investment programme when the 
targets were set and an efficient operator would plan its investment activities 
so as to minimise the effect on current performance, and improve future 
performance; 

(e) with a national target, Railtrack can have the benefit of good performance on 
some zones to off-set poor performance on other zones;  therefore, arguments 
based on variable zonal performance do not appear to the Regulator to be 
relevant; furthermore, the Regulator does not consider them relevant to the 
ability of an efficient operator to catch up the shortfall in this year; he 
considers that an efficient operator would achieve a consistent level of 
improvement across the network through appropriate management 
arrangements, including the recruitment of additional personnel or seeking 
changes to contracts with suppliers where necessary; further, to the extent that 
such variations represented inadequate monitoring and initiation of remedial 
action, such failure would not normally be a relevant circumstance in 
assessing compliance with the duty; and 

(f) he considers that an efficient operator would understand the likely lead time 
needed to implement performance reduction initiatives successfully, and take 
account of this in its performance targets. 

3.11 The Regulator accepts that these reasons may be sufficient to enable him to be 
satisfied that the target which should have been achieved in 1998-99 was, on the basis 
of the qualifications in the duty, less than 7.5%, although he is not satisfied that 
achievement of a reduction of 2% for passenger delays was sufficient to deliver the 
duty.  He is satisfied that, on a proper construction of Condition 7, where there is any 
shortfall between the target which should have been achieved in the light of the duty 
and that actually achieved, there is a continuing duty to deliver that shortfall.  There 
may also be a difference between the original target and the target which the  duty 
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would actually have required to be achieved.  He considers that, unless the reasonable 
requirements clearly relieve any obligation in respect of that shortfall, it should also 
be carried forward.  Any target for 1999-2000 should therefore have been expressed 
on that basis. 

The 1999-2000 targets 

3.12 Railtrack's 15 January 1999 statement contained its 1999 NMS targets for the two 
years 1999-2000 and 2000-01.  For 1999-2000 the statement showed a further 
reduction of 7.5% in minutes delay per passenger train.  Railtrack's summary of train 
operators' reasonable requirements, determined in accordance with the processes 
established by the July 1998 commitment in respect of performance, showed that 
most train operators had sought some commitment on performance; some had agreed 
quantified minutes delay targets; others sought unquantified improvements or specific 
inputs.  Railtrack told train operators that it had sought in its performance targets to 
ensure it had taken full account of customers' reasonable requirements where these 
impacted on performance.  Having regard to the purpose of the NMS, this necessarily 
constituted a representation that achievement of the 1999-2000 target is necessary to 
secure compliance with Railtrack's network licence. 

Are the 1998-99 and 1999-2000 targets cumulative? 

3.13 Railtrack's 15 January 1999 statement contained a table with a 7.5% target 
improvement for 1998-99 (derived from the March 1998 NMS as amended in July 
1998) and a 7.5% target improvement for 1999-2000 (as a March 1999 NMS targe t).  
The accompanying statement in January 1999 indicated that Railtrack expected to 
meet its target for 1998-99.  Therefore it contained a clear implication that the target 
for 1999-2000 would be based on a starting point which assumed that Railtrack had in 
fact achieved the previous year's target, whether or not it had. 

3.14 When the March 1999 NMS was published, Railtrack had ceased to present the 
revised 1998 and 1999 NMS targets as cumulative.  Instead it said that it expected to 
achieve a 2.8% improvement in performance in 1998-99 and left the 7.5% January 
target for 1999-2000 unchanged.  It did not explain or justify its changed approach or 
make reference to recovery of the shortfall. On 23 April 1999, the then Regulator 
rejected Railtrack's proposition and said he expected Railtrack to make good the 
1998-99 performance shortfall during 1999-2000 and achieve the 1999-2000 
improvement.  Following further representations from Railtrack, he confirmed his 
position on 2 June 1999.  The present Regulator confirmed that view on 29 July 1999.   
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3.15 The implication of Railtrack's approach is that Railtrack considers it can simply fail to 
deliver a commitment and, without adequate explanation or justification, change 
commitments for subsequent years and not make good its failure.  If Railtrack's 
approach were the correct one, Railtrack would be free simply to fail to discharge its 
obligation without those to whom it is owed having any means to enforce it or secure 
any other form of redress.  The obligation would be moral, not legal, and could be 
disregarded at will and with impunity.  Section 55 does not, at present, enable the 
Regulator to take enforcement action in respect of a past contravention.  However, as 
indicated in paragraph 24, the Regulator considers that the duty to achieve the target 
for 1998-99 is a continuing obligation.  Therefore, any target for 1999-2000 must be 
construed on that basis.  The Regulator rejects Railtrack's proposition that it has a 
discretion to disregard or withdraw commitments to meet its public interest 
obligations.  Accordingly, he has concluded that the targets for 1998-99 and 1999-
2000 are cumulative and that the obligation to remedy a failure to meet one or both of 
them is clear and binding. 

Is there any reason why Railtrack should not now be held to the cumulative targets? 

3.16 The Regulator has considered whether it remains appropriate to regard achievement 
of the cumulative 1998-99 and 1999-2000 targets as an obligation covered by the 
duty.  There is no evidence that the importance attached by train operators and 
funders to improved performance has reduced.  He believes that individual customers' 
reasonable requirements can and should be aggregated to show their effect at the 
national level.  He therefore believes that unless other circums tances have changed 
which have a bearing on the matter, the status of the targets remains. 

3.17 The implication of Railtrack's approach is that Railtrack considers it can simply fail to 
deliver a commitment and, without adequate explanation or justification, change 
commitments for subsequent years and not make good its failure.  If Railtrack's 
approach were the correct one, Railtrack would be free simply to fail to discharge its 
obligation without those to whom it is owed having any means to enforce it or secure 
any other form of redress.  The obligation would be moral, not legal, and could be 
disregarded at will and with impunity.  Section 55 does not, at present, enable the 
Regulator to take enforcement action in respect of a past contravention.  However, as 
indicated in paragraph 24, the Regulator considers that the duty to achieve the target 
for 1998-99 is a continuing obligation.  Therefore, any target for 1999-2000 must be 
construed on that basis.  The Regulator rejects Railtrack's proposition that it has a 
discretion to disregard or withdraw commitments to meet its public interest 
obligations.  Accordingly, he has concluded that the targets for 1998-99 and 1999-
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2000 are cumulative and that the obligation to remedy a failure to meet one or both of 
them is clear and binding. 

3.18 The Regulator has therefore concluded that there is no reason why Railtrack should 
not be held to the cumulative targets for 1998-99 and 1999-2000 as set out on 15 
January 1999.  He recognises that, given the terms of the licence condition, it is 
possible that at the end of 1999-2000 Railtrack will be able to demonstrate that 
despite its taking action to the greatest extent reasonably practicable, there are specific 
events which could not reasonably have been foreseen or the effect of which it was 
not reasonably practicable to mitigate.  The draft enforcement order recognises and 
provides for that possibility. 

Conclusions  

3.19 In the light of the above analysis, the Regulator has concluded that the 1998-99 and 
1999-2000 NMS targets do represent enforceable commitments and that they should 
properly be regarded as cumulative.  He has concluded that Railtrack should make 
good the 1998-99 shortfall in 1999-2000 and thus that it should achieve a 12.7% 
reduction in Railtrack-caused minutes delay per passenger train in 1999-2000.  If it 
does not do so, it is likely, on the evidence currently available to the Regulator, to 
contravene the requirements of Condition 7 of its network licence.  Railtrack has told 
the Regulator that it does not expect to meet the  12.7% target.  Therefore, the 
Regulator is satisfied that Railtrack is likely to contravene its network licence 
obligation. 
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4. Regulatory action 

4.1 If the Regulator is satisfied that Railtrack is likely to contravene its network licence, 
section 55(1) of the Ra ilways Act 1993 requires him, by final order, to make such 
provision as is requisite for securing compliance. 

4.2 Sections 55(2) and (3) of the Railways Act 1993 require the Regulator to consider 
whether a provisional order (which would have immediate effect) rather than a final 
order (which can only take effect after a consultation period) should be made.  In 
making that decision, the Regulator is required to have regard to the extent to which 
any person is likely to sustain loss or damage in consequence of anything which, in 
contravention of the licence condition, is likely to be done or fail to be done before 
the final order is made.  Because of the nature of the proposed final order, and the fact 
that Railtrack is already clear as to the Regulator's expectations, the Regulator does 
not consider it necessary to proceed by means of a provisional order.  The Regulator 
also considers that a monetary penalty would be likely to provide an appropriate 
incentive to secure compliance and this could not be imposed in a provisional order 
even if such an order were subsequently confirmed. 

4.3 Section 55(5) says that the Regulator should not make a final order if he is satisfied: 

(a) that the duties imposed on him by section 4 of the Railways Act 1993 preclude 
the making of the order; 

(b) that Railtrack has agreed to take, and is taking, all such steps as it appears to 
him for the time being to be appropriate for it to take for the purpose of 
securing or facilitating compliance with the licence requirement; or 

(c) that the contraventions were, or the apprehended contraventions are, of a 
trivial nature. 

4.4 It is necessary for the Regulator to consider each of the duties in section 4 and to give 
each the weight appropriate to the matter in question.  Whilst all are relevant, the 
following are the duties which appear to him of particular relevance.  He considers 
that persons, for whose benefit a licence condition is imposed, should be able to act 
with a reasonable expectation that obligations in the condition will be carried out.  An 
order would be beneficial in terms of protecting the interests of users of railway 
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services and enabling train operators to plan their businesses with a reasonable degree 
of assurance. 

4.5 The Regulator has considered whether the proposed order might lead to public interest 
detriments in terms of the use and development or efficiency of the network.  For 
instance Railtrack might refuse without justification to accommodate additional 
services on the network, or scale down its renewal and enhancement programmes.  
The Regulator has seen no good reason why such detriments are a necessary 
consequence of Railtrack's attempt to comply with the  proposed order.  The 
Regulator will monitor the position carefully and if there is any evidence of such 
unacceptable consequences of this nature he will not hesitate to use his powers under 
Railtrack's network licence, or those concerning access to the network, as appropriate. 
The Regulator emphasises that safety must remain a paramount concern, and nothing 
in the proposed order affects Railtrack's safety obligations. 

4.6 Under section 4(5) of the Railways Act 1993 the Regulator must have regard to the 
impact of his decisions on the financial position of the Franchising Director, and the 
need not to make it unduly difficult for Railtrack to finance its activities.  The 
Franchising Director has made no representations that the proposed order would have 
an adverse impact on his financial position.  Further, the Regulator has no evidence to 
suggest that the costs involved in complying with an order or the proposed penalty 
would make it unduly difficult for Railtrack to finance its licensed activities or 
prejudice the financial position of the Franchising Director.  However he will consider 
carefully any representations received in response to his notice in relation to these 
duties. 

4.7 The Regulator has also considered specifically whether the proposed order would be 
contrary to his duty to have regard to the need to impose on operators the minimum 
restrictions consistent with the performance of his functions.  He is satisfied that given 
the importance of this issue, the action he is proposing is consistent with this duty.  He 
does not accept the concerns expressed by Railtrack on 12 May 1999 about an 
"increasingly intrusive approach to performance delivery and monitoring".  The duty 
to minimise restrictions cannot be used as a smokescreen to hide possible licence 
infraction.  If Railtrack were achieving its passenger targets, the proposed order would 
not be necessary.  The Regulator is therefore satisfied that, on a proper balance of the 
duties in section 4, he is not precluded from making the order.  This consideration of 
his duties has also informed his consideration of the final order. 
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4.8 On 30 June 1999 Railtrack stated that it is committed to making good the 1998-99 
shortfall as quickly as possible to improve performance in 1999-2000 but it has not 
said it will meet the target of catch-up in one year.  Therefore section 55(5)(b) does 
not prevent the Regulator from taking action by issuing a notice under section 56.  

4.9 The contravention is a matter of important passenger and public policy interest.  It is 
therefore not trivial (section 55(5)(c)). 

4.10 The Regulator therefore proposes to make a final order to secure compliance with the 
licence obligation.  The proposed order is attached at Annex A. 

4.11 The proposed order contains provisions requiring Railtrack to supply him with a 
statement of the minutes delay in 1998-99 and in 1999-2000 after the end of that year 
with a certificate that the information has been properly collected signed by 2 
Directors of the company.  In addition the Regulator proposes to require (under 
Conditions 7 and 13 of the network licence) that he should receive, for each period, a 
report on the minutes delay, any relevant circumstances arising in the period, and any 
remedial action proposed.  The draft requirement is attached at Annex C. 

4.12 Attribution of the cause of delays between Railtrack and train operators is carried out 
by Railtrack staff, with the ability of train operators to dispute that attribution.  The 
proposed order enables the Regulator to adjust the target in the light of any disputes 
which are resolved whether in Railtrack's favour or against it.  If he receives any 
evidence or indication from this, or other sources, that the operation of the attribution 
process is being used inappropriately to facilitate, or is having the effect of 
facilitating, achievement of the performance targets, the Regulator would regard this 
as a matter of the utmost seriousness, and will take action. 

4.13 The proposed order contains provision for relief from the obligation if Railtrack can 
demonstrate that it has reduced Railtrack-caused delays per passenger train movement 
to the greatest extent reasonably practicable having regard to all relevant 
circumstances including its ability to finance its licenced activities.  This reflects the 
terms of the Condition 7 duty, but in the Regulator's view it is a very demanding test 
for Railtrack. 
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5. Monetary penalty 

5.1 The Railways Act 1993 enables the Regulator to include a provision in a final order 
which imposes a "monetary penalty of such amount as may be appropriate, in all the 
circumstances of the case, in respect of the contravention in question".  This Chapter 
describes the matters which the Regulator has taken into consideration in determining 
the mechanics for calculating the penalty and the appropriate level of penalty. 

Mechanics for calculating the penalty 

5.2 The Regulator has concluded that, in this case, the magnitude of any financial penalty 
should be determined using a predetermined formula which links the penalty to the 
extent to which Railtrack fails to meet the target.  It is therefore proposed that the 
penalty is calculated as an amount in £ for each percentage point by which the 1999-
2000 improvement in Railtrack caused minutes delay per passenger train falls short of 
12.7%, and pro rata for each one-tenth of a percentage point.  This approach provides 
a clear and continuous incentive for Railtrack to improve performance in the current 
year. 

5.3 The Regulator considered the merits of introducing a "dead band" (which would have 
resulted in no penalty being imposed if Railtrack fails to meet the target by only a 
small amount) and/or a cap on the maximum level of the penalty.  He concluded, 
however, that these measures were inappropriate for the following reasons: 

(a) the proposed order already makes provision for the target to be reduced if the 
original target has been met to the greatest extent reasonably practicable 
having regard to all relevant circumstances including Railtrack's ability to 
finance its licensed activities; and 

(b) the proposed formula results in an automatic and proportionate reduction in 
the penalty as the shortfall is reduced. 

5.4 The Regulator also considered the case for increasing the rate of penalty with the 
extent of the shortfall.  This approach would have resulted in a much larger penalty 
for a severe breach of Railtrack's obligations.  It is the Regulator's current view that 
this complication is not necessary to incentivise compliance with Railtrack's 
obligations.  He does, however, intend to keep this matter under review and may wish 
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to adopt a different approach in relation to any other final order which he may 
propose in the future. 

Principles for assessing the appropriate level of penalty 

5.5 Regulator believes that, if incentives are correctly set, performance will be driven 
forward in a way which optimises the delivery to the end-user and others affected by 
the outcome.  It is hoped that the work on the periodic review of Railtrack's access 
charges will result in a clear understanding of the outputs which are expected of 
Railtrack and the implications of failure to deliver those outputs.  Such an 
understanding would help to provide a powerful long-term incentive for Railtrack to 
improve the performance and capability of the network whilst minimising the 
perception of regulatory risk.  The extent to which this proves possible does, however, 
depend partly on the quality of input provided by Railtrack. 

5.6 The remainder of this Chapter sets out the factors which the Regulator has taken into 
consideration in assessing the appropriate level of penalty in this case.  These include: 

(a) the value to train operators, funders and users of improvements in performance 
and the interaction with the existing performance incentive regime; 

(b) the need to provide an incentive for Railtrack to comply with its existing 
 obligations; and 

(c) the implications for the cost of financing Railtrack's activities. 

He has also noted the penalties imposed by other regulators in apparently comparable 
situations. 

Value to users of improved performance and interaction with the existing performance 
regime 

5.7 In principle, the incentives which are provided during the next price control period 
and beyond should reflect the value of improvements in performance.  In the  long 
term, providing an inadequate incentive is likely to result in under-investment, whilst 
an excessive incentive could lead to investment which is not economically efficient - 
that is, where the costs exceed the benefits. 

5.8 In considering the appropriate level of penalty, it is also important to consider the 
interaction with the incentives provided by the existing performance regime and the 
periodic review of Railtrack's access charges which is currently being carried out.  In 
particular, the Regulator is concerned to avoid inappropriate double counting by 
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penalising Railtrack twice.  It is, however, apparent from the following evidence that 
the existing performance regime does not provide an adequate incentive for Railtrack 
to deliver economically efficient performance enhancements: 

(a) it was partly in recognition of the weaknesses in the current contractual 
incentive regime that Condition 7 of Railtrack's network licence was 
introduced allowing the Regulator to enforce the required improvement taking 
account of national considerations.  The fact that Railtrack has fallen so far 
short of its performance targets reinforces the view that the incentives under 
the current contractual regime are inadequate. 

(b) evidence has been submitted to the Regulator which indicates that the payment 
rates in the current performance regime are between 50% and 80% of the full 
value of reduction in delays.  This implies that the required incentive should 
increase by the equivalent of £0.4-1.4 million per percentage point 
improvement in performance3. 

(c) the Regulator is also concerned that the incentive rate is reduced if Railtrack 
performs better than the central bands which were set before privatisation.  
There is a danger that, because of the way these benchmarks were set, this 
reduces the marginal incentive for Railtrack to improve performance despite 
the fact that the current level of performance is regarded as inadequate.  This 
implies a further increase in the required incentive. 

(d) the Regulator is concerned that some train operators may not be consistently 
enforcing their rights in relation to Railtrack's attribution of delays and that 
this reduces the incentive for Railtrack to improve performance.  If these 
views are substantiated, there would be a case for a further increase in the 
incentive rates. 

5.9 The Regulator will be examining these issues in more detail as part of the periodic 
review process and he expects to issue a consultation paper on these issues in the near 

                                                 
3  The average incentive rates in the contractual performance regime are equivalent to between £16 

and £45 per train minute of lateness depending whether they are lightly loaded rural services, 
premium InterCity services or heavily utilised commuter services. However, these contractual 
rates relate to train minute lateness whereas Railtrack's targets relate to train minutes delayed. The 
Regulator is therefore minded to assume a conservative estimate of the equivalent weighted 
average rate per train minute delayed under the current incentive regime of £20. Given that each 
percentage point improvement in performance corresponds to around 70,000 train minutes 
delayed, this implies that the incentive would need to increase by between £0.4 million and £1.4 
million (25% to 100% of £20*70,000 minutes) 
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future.  In the short term, however, they can appropriately be addressed through the 
monetary penalties included in the enforcement order.  These values therefore provide 
a starting point for the Regulator's assessment of the appropriate level of penalty. 

Providing an incentive for compliance 

5.10 The purpose of imposing a monetary penalty in the proposed enforcement order is to 
ensure that Railtrack has an adequate incentive to comply with its obligations.  When 
the existing targets were established, they were judged to be appropriate and Railtrack 
is now committed to meeting these targets.   

5.11 However, the cost of meeting these targets may have increased since they were 
established  (e.g. because work may not have started soon enough).  This means that, 
if the penalty is based only on the value of the improvement in performance, Railtrack 
may not have an adequate incentive to meet the target.  The values referred to in the 
previous section therefore need to be uplifted to derive an appropriate penalty. 

5.12 In principle, the appropriate level of penalty in these circumstances could be 
determined by estimating the amount of money which Railtrack would have to spend 
now in order to meet the existing target.  A similar approach was used to set the 
penalty relating to the National Rail Enquiry Scheme call answering performance 
where information was available on the savings to operators from not having to pay 
contractors for unanswered calls.  In the present case, however, the Regulator does not 
have sufficient information on the likely cost to Railtrack of meeting the existing 
target in order to be able to set the penalty in this way.  There are likely to be a variety 
of ways in which Railtrack could decide to approach this task, and it is not considered 
appropriate to delay the making of the order so as to carry out the detailed 
investigation necessary to obtain such information. 

5.13 For the next price control period (expected to be 1 April 2001 to 31 March 2006), 
Railtrack has provided confidential estimates of  the cost of alternative rates of 
improvement in performance.  These cost estimates are of limited relevance to 
assessing the potential cost to Railtrack of meeting the existing standards and they 
have not yet been subject to detailed scrutiny 

Financial implications  

5.14 In determining the appropriate level of penalty, the Regulator has had regard to his 
statutory duties, including the duty not to render it unduly difficult for Railtrack to 
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finance its activities.  In particular, he has consulted his financial advisers on the 
implications of the proposed order and on the level of the penalty. 

5.15 The Regulator has also been mindful of the need to avoid any adverse effect on 
perceived regulatory risk and hence the cost of financing Railtrack's activities.  He has 
therefore provided a clear description of his rationale for the level of the proposed 
penalty. 

Other regulatory actions  

5.16 The Regulator has also noted apparently similar situations where regulators have 
powers to impose penalties on companies (whether or not they are strictly so 
described).   

5.17 First, the Competition Act 1998 will provide powers for regulators to impose 
penalties of up to 10% of turnover for possibly up to three years.  Although these 
powers have not yet been brought into operation, the Director General of Fair Trading 
has prepared draft guidance as to the appropriate amount of penalty.  This states that 
the objectives of the policy are to ensure that undertakings are deterred from engaging 
in anti-competitive practices or abuse of dominant position by the threat of such 
penalties whereas the purpose of a final order under the Railways Act 1993 is to 
secure compliance.  The guidance also refers to a number of considerations which are 
to be taken into account in determining the level of the penalty under the Competition 
Act 1998.  The context of the Competition Act 1998 is not the same as that in the 
Railways Act 1993 and, in particular, the duties set out in section 4 of the Railways 
Act 1993 do not apply.  However, some of the considerations relevant to penalties 
under the Competition Act 1998 may also be appropriate in the context of the 
Railways Act 1993.  In particular, the following factors have been taken into 
consideration by the Regulator in this case: 

(a) the damage caused to third parties and consumers as a result of the 
infringement (see paragraphs 52 - 54); 

(b) the estimated actua l gain from the infringement (see paragraphs 55 - 58); 

(c) the financial strength of the infringing undertaking (see paragraphs 59 - 60); 
and 

(d) any mitigating or aggravating factors. 
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5.18 Second, the Director General of Water Services effectively required Yorkshire Water 
plc to reduce its charges in 1996 by 2.5% for the remaining three years of the five-
year price control period due to serious failures by the company in controlling 
leakage, minimising supply interruptions and controlling flooding from sewers.  The 
total reduction in turnover over this period was expected to be £44m which was 
around 27% of the company's 1996 profit before tax. 

Conclusion 

5.19 In conclusion, the Regulator believes that the penalty should be set so that it provides 
Railtrack with an incentive to meet the target rather than pay the penalty.  
Accordingly, the Regulator proposes a penalty of £4 million (or 1.1% of current cost 
profit before taxation for Railtrack PLC in 1998-99) for each percentage point by 
which Railtrack falls short of the 1999-2000 performance target (and pro rata for each 
one-tenth percentage point).  This is illustrated in the graph below  . 

5.20 If, for example, Railtrack achieves a performance improvement of 7.5% but fails to 
catch up any of the shortfall from last year, the pena lty would be around £20 million, 
or around 5.5 % of profit.  In the unlikely event the company only achieves the same 
rate of improvement in performance as last year (2%), the penalty would increase to 
just over £40 million, or around 11.4% of profit. 



Railtrack’s performance targets – Statement by the Rail Regulator 

OFFICE of the RAIL REGULATOR• August 1999   
25 

6. Related expectations 

6.1 This Chapter does not form part of the formal notice concerning the proposed order, 
but it is published by the Regulator to clarify the position on a number of matters 
relating to the proposed order. 

Targets and incentives 

6.2 Railtrack is incentivised to improve performance by a balance of performance targets 
arising from its licence obligations and financial incentives in the performance 
regimes in access contracts with train operators.  The Regulator expects both elements 
to be relevant in the next price control period from 1 April 2001, and will shortly be 
publishing a consultation document on the future of performance regimes.  As 
mentioned in paragraph 50, he sees financial incentives as continuing to play a key 
role in improving performance. 

Improving overall industry performance 

6.3 The proposed final order covers Railtrack's performance in terms of delays for which 
it is responsible.  However, performance as seen by the passenger and freight 
customer also depends on the performance of train operators and their other suppliers, 
and on the effectiveness with which Railtrack and train operators work together to 
mitigate the effects of delays once they occur.  The Regulator welcomes the work 
being done by train operators and Railtrack in the National Performance Improvement 
Task Force (following the Deputy Prime Minister's Rail Summit in February 1999) to 
improve performance to the end user.  As part of his consultation on performance 
regimes, the Regulator will want to consider whether the rules governing the 
operation of the network facilitate this, and whether the arrangements governing 
attribution of delay could be improved. 

6.4 The proposed final order covers passenger train performance.  Railtrack more than 
achieved its freight train performance targets in 1998-99.  The Regulator understands 
that Railtrack remains committed to a further 7.5% improvement in minutes delay per 
freight train in 1999-2000 compared with 1998-99.  He expects that achievement of 
the passenger targets will not be at the expense of freight, and indeed that the 
improvements needed to meet the passenger targets should have "spinoff" benefits for 
freight. 
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6.5 The proposed final order enforces a national target.  1998-99 showed significant 
variations in performance between Railtrack zones.  The Regulator considers that 
consistency of performance across Railtrack's zones is important, and will continue to 
monitor performance at zonal level and to individual train operators.  If in specific 
zones or areas of the country the Regulator considers that the position is unacceptable, 
he will consider what action is appropriate. 

6.6 The proposed final order only covers performance in 1999-2000.  Although Railtrack 
has indicated a proposed target for 2000-01 in the NMS in March 1999, it is 
recognised that this may need to be reviewed in the light of overall developments and 
emerging requirements of Railtrack's customers and funders.  The Regulator will be 
considering this issue over the coming months, seeking information as appropriate 
from Railtrack, train operators, funders and other stakeholders.  As part of this, the 
Regulator is prepared to consider Railtrack's proposal to change the target from a per 
train basis to a per train mile basis (something also proposed by the Regulator's own 
consultants).  The Regulator will also, as part of the periodic review, be considering 
Railtrack's proposals on targets from 2001. 
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Annex A 

RAILWAYS ACT 1993 
FINAL ORDER - RAILTRACK PLC 

Under section 55 of the Railways Act 1993, I hereby make the following order in respect of 
Railtrack PLC of Railtrack House, Euston Square, London NW1 2EE— 

The obligation 

1. In the period of 12 months beginning on 1 April 1999 (the ‘total period’), Railtrack 
shall, in order to comply with Condition 7 (Stewardship of the Licence Holder's 
Network) of its network licence, ensure that the minutes delay in the total period is at 
least 12.7 per centum less than the minutes delay in the base year. 

Monetary penalty 

2. If Railtrack fails to comply with the obligation in paragraph 1, it shall pay to the 
Regulator, within one month of demand, a monetary penalty of £4 million for each 
percentage point by which the change in minutes delay in the total period compared 
with the base year (rounded up to the nearest one-tenth part of a percentage point) is 
less than 12.7 per centum and pro rata for each one-tenth part of a percentage point. 

Relief from the obligation 

General 

3. For the purposes of paragraph 1: 

(a) there shall not be counted as minutes delay any minutes delay which the 
Regulator determines he is satisfied should be left out of account on the 
grounds that Railtrack is entitled to relief because it has reduced minutes delay 
to the greatest extent reasonably practicable having regard to all relevant 
circumstances including the ability of Railtrack to finance its licensed 
activities; and 

(b) having regard to the determination of any dispute after the date of this order 
and before 7 August 2000 relating to the allocation of any minutes delay 
which are material to the obligation in paragraph 1, the Regulator may 
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determine an appropriate adjustment should be made in respect of the minutes 
delay in the base year or the total period. 

Power to initiate determinations 

4. A determination may be made by the Regulator under paragraph 3 at any time after 
the end of the total period and whether on the Regulator’s initiative, notified to 
Railtrack on or before 31 July 2000, or on the application of Railtrack (under 
paragraph 5). 

Right of Railtrack to require Regulator to make determination 

5. Railtrack shall be entitled, by notice given to the Regulator on or before 31 July 2000, 
to require the Regulator to make a determination for the purposes of paragraph 3.  
Any such notice shall be accompanied by a statement by Railtrack specifying— 

(a) the number of minutes delay which Railtrack asserts should not be counted as 
minutes delay;  

(b) the reasons for leaving them out of account; 

(c) any adjustment which Railtrack asserts should be taken into account in making 
an adjustment under paragraph 3(b); and 

(d) the reasons for making such an adjustment, 

and containing such additional information as Railtrack wishes the Regulator to take 
into consideration in making his determination. 

Representations etc. from any person 

6. In making a determination under paragraph 3, the Regulator shall be entitled to take 
into consideration any representations or objections by any person which are 
timeously made and not withdrawn. 

Certificates 

7. Not later than 31 May 2000 Railtrack shall provide to the Regulator a statement of the 
minutes delay and each component of the definition of minutes delay during the base 
year and the total period. 
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8. Not later than 31 May 2000 Railtrack shall provide to the Regulator a certificate in the 
form specified in Schedule 2 to this order, given on behalf of Railtrack by two 
directors of the company, at least one of whom shall be a non-executive director. 

Definitions and interpretation 

Definitions 

9. In this order— 

"base year" means the period of twelve months beginning on 1 April 1998; 

“certificate” means a certificate given under paragraph 8; 

“director”, in relation to a company, has the meaning ascribed to it in section 741 of 
the Companies Act 1985; 

"minutes delay" means the amount calculated by the formula X/Y where: 

X is the aggregate number of minutes delay of passenger trains in the base year, a 
period or the total period (as the case may be): 

(a) measured in accordance with the system operated by Railtrack pursuant to 
Condition B of the Railtrack Track Access Conditions; and 

(b) allocated as being the responsibility of Railtrack in accordance with the 
procedures set out in: 

(i) the track access contracts between Railtrack and each of the franchise 
operators, Heathrow Express Operating Company Limited and Eurostar (UK) 
Limited and any other relevant passenger train operator and that Condition B; 
and 

(ii) the TRUST Attribution Guide issued by Railtrack and in force from 
time to time subject (in respect of the Guide in force at the date of this order) 
to such modifications (including any new delay code) as may be approved by 
the Regulator, 

and generally on the basis upon which allocation was actually and demonstrably 
effected during the year commencing 1 April 1998 and used to calculate the 
Railtrack-caused delays per passenger train movement shown in Table A on page 49 
of the Network Management Statement; and 



Railtrack’s performance targets – Statement by the Rail Regulator 

  August 1999 • OFFICE of the RAIL REGULATOR  
30 

Y is the total number of passenger train movements in the base year,  a period or 
the total period (as the case may be) ascertained on the same basis as that used 
to determine the number of passenger train movements for the purposes of 
Table A on page 49 of the Network Management Statement. 

"Network Management Statement" means the statement published by Railtrack in 
March 1999 in accordance with paragraph 4 of Condition 7 of its network licence; 

“period” means a period as specified in Schedule 1 to this order; 

“Railtrack” means Railtrack PLC; 

"Railtrack Track Access Conditions" means the document  having that name 
incorporated in track access contracts to which Railtrack is a party; and 

“total period” has the meaning ascribed to it in paragraph 1. 

Interpretation 

10. In this order (unless the context otherwise requires)— 

(a) references to paragraphs are to paragraphs of this order; 

(b) paragraph headings are for convenience of reference only and do not form part 
of, and shall neither affect nor be used in the construction of, this order; 

(c) where, for the purpose of any track access contract referred to in the definition 
of "minutes delay", the base year, a period or the total period would be treated 
as starting or finishing other than at the beginning or end of the date stated, it 
shall be so treated for the purpose of all definitions and calculations in this 
order; and 

(d) terms and expressions defined in the Railways Act 1993, or Railtrack's 
network licence shall have the same meanings in this order. 

Effective date 

11. This order shall take effect on [the day following the making of the order]. 

 

TOM WINSOR     [the date the order is made] 
Rail Regulator 
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Schedule 1 

Periods  

Period number Duration 

1 1 April 1999 - 1 May 1999 

2 2 May 1999 - 29 May 1999 

3 30 May 1999 - 26 June 1999 

4 27 June 1999 - - 24 July 1999 

5 25 July 1999 - 21 August 1999 

6 2 August 1999 - 18 September 1999 

7 19 September 1999 - 16 October 1999 

8 17 October 1999 - 13 November 1999 

9 14 November 1999  - 11 December 1999 

10 12 December 1999 - 8 January 2000 

11 9 January 2000  - 5 February 2000 

12 6 February 2000 - 4 March 2000 

13 5 March 2000 - 31 March 2000 
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Schedule 2 

Certificate under paragraph 8 of the final order 
by the Rail Regulator in respect of Railtrack PLC dated[        ]1999 

We, [state names of directors in question], being directors of Railtrack PLC, Railtrack House, 
Euston Square, London NW1 2EE, hereby certify to the Rail Regulator as follows— 

1. The minutes delay in respect of the base year was [state number] and in respect of the 
total period was [state number] and the amounts represented by X and Y in the 
definition of minutes delay were respectively [state number] and [state number] in the 
base year and [state number] and [state number] in the total period. 

2. The information given in paragraph 1 of this certificate— 

(a) has been collected and compiled honestly and accurately in accordance with 
processes and procedures which are sound and in accordance with the final 
order made by the Rail Regulator in respect of Railtrack PLC dated [        
]1999 ("the final order");  and 

(b) is information given for the purposes of the Railways Act 1993. 

3. Terms and expressions used in this certificate have the meanings ascribed to them in 
the final order. 

 

This certificate is given this   day of    2000  

by 

 

 

_________________________________  _________________________________ 

Director      Director 



Railtrack’s performance targets – Statement by the Rail Regulator 

  August 1999 • OFFICE of the RAIL REGULATOR  
34 

 



Railtrack’s performance targets – Statement by the Rail Regulator 

OFFICE of the RAIL REGULATOR• August 1999   
35 

Annex B 

Condition 7: Stewardship of the Licence Holder's Network 

1. Purpose 

The purpose is to secure: 

(a) the maintenance of the network; 

(b) the renewal and replacement of the network; and 

(c) the improvement, enhancement and development of the network, 

in each case in accordance with best practice and in a timely, economic and efficient 
manner so as to satisfy the reasonable requirements of persons providing services for 
the carriage of passengers or goods by railway and funders in respect of the quality 
and capability of the network. 

2. General duty 

The licence holder shall carry out its licensed activities to achieve the purpose to the 
greatest extent reasonably practicable having regard to all relevant circumstances 
including the ability of the licence holder to finance its licensed activities. 

3. Criteria 

The licence holder shall within three months of the coming into force of this 
Condition (or such later date as the Regulator may, after consulting the licence holder, 
specify) develop and publish the criteria which it will apply to comply with the duty 
including its method of determining the priority and timing of different types of work, 
the parts of the network on which it will be carried out and the basis for reviewing 
such priority.  The licence holder shall from time to time: 

(i) review the criteria to determine whether they are fit for purpose; and 

(ii) revise the criteria so as to make them fit for purpose, 

and shall publish any such revised criteria. 
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4. Annual Statement 

After complying with paragraph 6, the licence holder shall prepare and publish on or 
before 31 March in each year (or such other date as the Regulator may, after 
consulting the licence holder, specify) a statement in a form and covering a period 
approved by the Regulator including the information specified in paragraph 5 in 
sufficient detail to enable providers and potential providers of railway services to plan 
their businesses and to enable funders of railway services to plan their future financial 
and service requirements, in each case with a reasonable degree of assurance. 

5. Contents of the Statement 

The statement referred to in paragraph 4 shall demonstrate the way in which the 
licence holder expects to carry out the duty and satisfy the criteria in respect of: 

(a) projections of future network quality and capability requirements; 

(b) planned modifications to the network; 

(c) the expected effect of such modifications on the quality and capability of the  
network, the quality of network services and the ability of users to provide 
improved services to their customers; 

(d) the estimated costs of, and the method proposed for financing, such 
requirements and improvements within its overall financial framework; and 

(e) a progress report on the matters referred to in the statement last published 
under paragraph 8. 

6. Consultation 

The licence holder shall consult persons providing, or potential providers of, services 
for or connection with the carriage of passengers or goods by railway and funders 
regarding their present and future proposals in the provision of such railway services. 

7. Records  

The licence holder shall maintain adequate information as to the actions it has taken to 
comply with its obligations under this Condition.  The licence holder shall furnish the 
Regulator with such information as he may reasonably require to monitor compliance 
with this Condition. 
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8. Reconciliation 

The licence holder shall prepare and publish on or before 31 July in each year (or such 
other date as the Regulator may, after consulting the licence holder, specify) a 
statement in a form compatible with the statement published in the preceding year 
under paragraph 4 ("the preceding year's statement") setting out: 

(a) the works carried out by it during the year ending on 31 March in that year and 
the extent to which it has achieved the aims for such work set out in the 
preceding year's statement; 

(b) the extent to which such works have not achieved their aim, the reasons 
therefore and the steps the licence holder proposes to take to remedy such 
failure; and 

(c) the reasons for any material changes to the works set out in that statement. 

9. Transitional 

In respect of the statements required during the year 1998: 

(a) in subparagraph (e) of paragraph 5, the reference to "the statement last 
published under paragraph 8", and 

(b) in paragraph 8, the reference to "the preceding year's statement" 

shall be deemed to refer to the statement published by the licence holder in February 
1997 in accordance with the provisions of Condition 7 of this licence at the time of 
such publication. 

10. Interpretation 

In this Condition 

"criteria"  means the criteria referred to in paragraph 3; 

"duty"  means the duty set out in paragraph 2; 

"funder"  means the Franchising Director, each Passenger Transport 
Executive and any local, national or supra-national authority 
or agency (whether of the United Kingdom or the European 
Union) or other person who provides money by way of grant 
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or loan  with the primary purpose of securing the provision of 
railway services; 

"licensed activities" includes the management of any estate, interest or right in the 
network; 

"network" includes, where the licence holder has any estate or interest 
in, or right over a station or light maintenance depot, such 
station or light maintenance depot; and 

"the purpose" means the purpose set out in paragraph 1. 
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Annex C 

Condition 7 (Stewardship of the Licence Holder's network); and 
Condition 13 (Provision of Information to the Regulator) 

of the network licence of Railtrack PLC 

1. In accordance with the provisions of paragraph 7 of Condition 7 and paragraph 1 of 
Condition 13 of its network licence, I hereby require Railtrack PLC to provide to me 
at the Office of the Rail Regulator, 1 Waterhouse Square, 138-142 Holborn, London 
EC1N 2TQ: 

(a) on or before 4 October 1999, a statement of the amounts represented by X and 
Y in the definition of "minutes delay" in the first to fifth periods (inclusive); 

(b) not later than 28 days after the end of each period after the fifth period, a 
statement of the amounts represented by X and Y in the definition of "minutes 
delay" in the period in question; and 

(c) not later than 7 days after the provision of each statement under sub-paragraph 
(a) and (b), a brief statement of: 

(i) any circumstances which occurred during the period to which the 
statement relates which Railtrack believes may be relevant 
circumstances for the purposes of paragraph 2 of Condition 7 of its 
network licence; and 

(ii) the actions taken or which Railtrack will take to mitigate the effects of 
those circumstances, or the reasons why no such actions are reasonably 
practicable; 

2. Words and phrases defined for the purposes of the final order of even date issued by 
the Rail Regulator to Railtrack PLC shall have the same meaning in this request. 

 

 

TOM WINSOR       [the date of the final order] 
Rail Regulator 


